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complaint allegation since May 29th regardless of the point
that he resigned. The individual was also, at the time that he
committed the act alleged in the complaint, was a Supervisor
and Agent employed by Respondent; and the complaint allegation
really is just a more specific pleading of the general coercive
allegation in the charge document.

JUDGE ESPOSITO: All right. I'm going to deny the motion
to dismiss. The parties can make arguments with respect to
whether the allegation was encompassed in the charge and any
other arguments they want to make regarding the legal
insufficiency of the allegation in post-hearing briefs, and
I'1ll consider them.

MR. BIANCO: Thank you, Your Honor.

JUDGE ESPOSITO: Do the parties want to discuss the
response to the subpoena on the record at this point?

MS. LEAF: Yes.

JUDGE ESPOSITO: Okay.

MS. LEAF: The General Counsel served Respondent with a
subpoena duces tecum on September 15, 2015 -- with 14
paragraphs of documents to be produced; and off-the-record this
morning, Respondent and the General Counsel discussed
production of the documents; and so I have been given two discs
and a zip or flash drive, and I’'ve been directed by Responding
Counsel to various paragraphs and what’s contained on the disc.

They represented to me that there’s no responsive

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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1 the break, and then --

2 JUDGE ESPOSITO: Sure; okay.

3 MS. LEAF: -- we’ll advise.

4 MR. MARTIN MILNER: Time?

5 MS. LEAF: I just want to have the time so I can figure
6 out --

7 JUDGE ESPOSITO: How much time would you like to take a

8 look at what’s on the disc?

9 MS. LEAF: In light of the amount of documents, is an

10 hour okay?

11 JUDGE ESPOSITO: Yes.
12 MS. LEAF: Okay. Thank you.
13 JUDGE ESPOSITO: So why don’t we go off the record for an

14 hour. If you need additional time after that, let me know and

15 then we can work out the timeframe.

16 MS. LEAF: Okay; thank you.

17 MR. MARTIN MILNER: That’s fine, Your Honor.

18 JUDGE ESPOSITO: We’ll be back at quarter after eleven.

19 Off the record.

20 (Whereupon, a brief recess was taken.)
21 JUDGE ESPOSITO: 1In an off-the-record discussion, the

22 Respondent requested that a Sequestration Order be issued; and
23 from the discussion, it appears that General Counsel and
24 Charging Party have no objection to that; is that correct?

25 MS. LEAF: I don't object.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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Counsel may, however, inform his or her own witnesses of
the content of testimony given by any opposing party’s witness
to prepare to rebut that witness’ testimony.

It is the responsibility of Counsel to see that they and
their witnesses comply with the Sequestration Order.

Okay; and with that, we’re off the record until one
o’'clock so that the General Counsel can continue their review
of the documents produced this morning.

Off the record.

(Whereupon, at 11:30 a.m. a recess was taken,

to reconvene at 1:15 a.m.)

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
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AFTERNOON SESSTION

(Time noted: 1:11 p.m.)

JUDGE ESPOSITO: Okay. On the record.

All right. So now we will hear opening statements. Ms.
Leaf, go ahead.

MS. LEAF: Good afternoon, Your Honor.

Counsel for the General Counsel contends that the
probative evidence you’ll hear throughout this hearing will
prove that Respondent, Sparks Restaurant -- I'm going to stop
here just one second on that.

Is your representative Steve Cetta?

MR. BORIS CETA: Yes.

MS. LEAF: Okay. So I just -- in terms of sequestration,

MR. MARTIN MILNER: We have the other witness with him.

MS. LEAF:  Okay.

JUDGE ESPOSITO: Hold on. Before you continue, I heard a
cellphone. Can everybody please turn them off completely so
that they don’t interfere with the recording.

Go ahead.

MS. LEAF: The General Counsel contends that the
probative evidence you’ll hear throughout this hearing will
prove that Respondent, Sparks Restaurant, violated Section
8(a)l and 3 of the Act as alleged in the Complaint.

The GC alleges that Respondent failed and refused to

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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recall eligible strikers as they can see existed on the card,
even assuming that they were permanently replaced and that
additionally, Respondent discharged the strikers.

First, you will hear testimony that the Waiters and
Bartenders at Sparks voted to be represented by UFCW Local 342
in 2013. You will hear that after more than a year of contract
negotiations, the employees became frustrated with Sparks’
refusal to agree to a contract.

As a result, on December 5, 2014 36 Waiters and
Bartenders decided to go on strike. They made an unconditional
offer to return to work a few hours later, but as contract
negotiations again did not proceed, they went on strike again
on December 10, 2014.

The employees were on strike until December 19, 2014 when
they made, both verbally and writing, an unconditional offer to
return to work.

Sparks will say that it rejected the employees’ offer to
return to work because it has allegedly hired replacement
employees; but Sparks will be unable to show that it hired
replacements for all 36 employees who went on strike.

Moreover, rather than inform the strikers that they had
apparently been permanently replaced and that Sparks would be
putting their names on a preferential recall list as positions
became available, per their Laidlaw Rights, Sparks instead

discharged all 36 employees.

BURKE COURT REPORTING, LLC
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Wayne, New Jersey 07470
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In particular, you will see documentary evidence that
Sparks, through counsel, e-mailed the Union on December 22nd
and rejected the employees’ unconditional offer to return to
work. It told the Union that it was rejecting the offer “Due
to serious misconduct and unprotected activity by the striking
employees.”

Sparks will say it was building -- its building was
vandalized and that some other incidents occurred, but it will
not be able to meet its burden of showing any particularized
evidence that any striker, let alone all 36, engaged in this
misconduct which formed the basis for Sparks’ decision to
reject their offer to return to work.

You will also learn that at the time the employees
offered to return to work on December 19th, Sparks had not
replaced all the strikers and that positions were available for
the former striker to return to work.

Moreover, you will learn that after December 19th, a
number of alleged permanent replacement employees left Sparks,
but Sparks did not offer these now vacant positions to any of
the former strikers.

Sparks will argue that it could operate with fewer
employees than it had at the time of the strike or that
business was slow, and so it had no need to recall the former
strikers.

However, the documentary evidence will prove that Sparks’

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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business defense is projectual. The documentary evidence will
show that Sparks had nearly 48 Waiters and Bartenders on staff
immediately preceding the strike. And immediately afterwards,
the numbers dropped to 38, then 35, then 34, 33 and below.

You will learn that at no point in the last five years
has Sparks ever operated with a skeleton crew of Waiters and
Bartenders, no matter what their sales numbers were at the
time.

After you hear this evidence, you will be convinced that
the only reason Sparks did not recall the former strikers as
positions became available was to punish them for engaging in
protective Section 7 conduct as going on strike.

The General Counsel is seeking a Maycole Remedy for the
former strikers including reinstatement, back pay, interest and
a notice posting. The General Counsel is also seeking a remedy
for the discharged strikers of reinstatement and back pay from
the date of their discharge regardless of whether permanent
replacements had already been hired at the time.

Thank you, Your Honor.

JUDGE ESPOSITO: Okay. Mr. Milner.

MR. MARTIN MILNER: I’'m not going to make any opening
remarks at this time. We join in with the General Counsel'’s
position.

JUDGE ESPOSITO: Okay. Mr. Bianco.

MR. BIANCO: Your Honor, I'd like to reserve my opening,

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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but at this point, I‘d like to move to dismiss the discharge
allegation. I mean we talked earlier this morning about our
problems with Paragraph Six where in that there was actually a
charge filed, and they said that there was intimidation and
coercion; and then in the complaint it shows up as
gsolicitation.

Here there was never even an Unfair Labor Practice charge
alleging discharge. There’s a complaint that says, “On
December 22nd there was a discharge.” 1In my mind, that’s the
only evidence, December 22nd; so anything -- first of all, it
should be dismissed. There was no complaint -- no charge ever
filed.

In the event, however, that it’s not dismissed, anything
after that should be not allowed to be introduced. It is

totally irrelevant. The complaint says December 22nd there was

a discharge. By the letter -- by the e-mail -- the e-mail
date. It doesn’t say that conduct after that amounts to a
discharge.

JUDGE ESPOSITO: You mean in terms of the alleged refusal
to recall strikers as vacancies became available?
MR. BIANCO: No; they say that there’s an actual

discharge. If you have a preferential hiring with the new

recall -- and we think we can show we did -- that’s one thing;
but to say that by not filling -- somehow by not hiring more
people, that’s a discharge -- it sounds like they’re talking

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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about a -- not an actual discharge but a constructive discharge
which was never alleged.

JUDGE ESPOSITO: Okay. My understanding was that the
General Counsel’s contending that there was a discharge on
December 22nd. Is that correct?

MS. LEAF: That's correct.

MR. BIANCO: Right. And so, in terms -- but in terms of

trying to prove a discharge, she’s trying to prove that by not
hiring people back, that’s a discharge.

MS. LEAF: I don’'t believe that that that’s my position.

MR. BIANCO: I’'m trying to understand the position.

JUDGE ESPOSITO: Okay. That’'s --

MS. LEAF: I mean this is to be litigated.

JUDGE ESPOSITO: That’s -- I mean that’s not what I heard
in terms of Ms. Leaf’s opening statement.

MR. BIANCO: Your Honor, there’s two theories in the
complaint: Failure to rehire and a discharge; and the remedy
they’re seeking is a discharge remedy, right? A discharge
remedy -- back pay back to the 22nd, when the discharge took
place. That’s completely different from the remedy that would
apply if they failed to hire. That would be -- they would go
back to when they would have been hired.

MS. LEAF: There’s two theories -- two alternate
theories in the complaint, and so the remedy being sought 1is,

you know, either/or as it would for any --

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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that e-mail acts as a discharge.

If they’'re going to try and use that evidence that’'s
related to failure to rehire to support a discharge, we would
object to that.

JUDGE ESPOSITO: I mean, as I understand it, there’s a
theory that they were discharged on December 22nd; and there’s
also a theory that as vacancies became available, the Employer
failed to recall the strikers in the manner that they should
have been recalled within the context of Laidlaw cases
interpreting Laidlaw.

MR. BIANCO: Right; but they’re only looking for one
remedy. They’'re looking for the discharge remedy.

MS. LEAF: That’s not true, Your Honor. We’'re looking
for both remedies. You know if you -- will see in the
pleadings documents, GC-1, we have our request for a Maycole
Remedy in the first original complaint; and the amendment to
the complaint dated September 18th, we seek the additional
discharge remedy.

MR. BIANCO: Your Honor, I would just ask you to take
notice of the fact that there is no charge alleging discharge.
There is no Unfair Labor Practice charge in the official record
alleging discharge.

MS. LEAF: Your Honor, if I may, we’re not proceeding to
hearing on charges. We’re proceeding to a hearing on a

complaint; and if the Respondent’s arguing that they don’t have

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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I do just want to say that I received documents pursuant
to subpoena this morning, and I have done the best to look
through them as quickly as possible; but it’s weekly payroll
for five years and not just payroll, but various other
documents supporting employee hours and information regarding
when employees worked; and so I‘m getting everything ready, but
I just want to reserve my right to raise any issues if I don’t
see something that was produced by Respondent.

JUDGE ESPOSITO: Okay. Sure.

MR. MARTIN MILNER: I'm sorry; just before -- not to
interrupt, but I just wanted to clarify -- you’re going to call
a witness now?

MS. LEAF: I am; I'm ---

MR. MARTIN MILNER: I just wanted, you know, go back to

MS. LEAF: I'm trying to decide what to do because I'm
waiting on copies of things that we just received today that
I'm to use with the witness, and --

JUDGE ESPOSITO: How long will that take; do you know?

MS. LEAF: I think -- I don’t know -- I think -- I'm
trying to decide if I can go out of order with my witnesses and
then maybe -- so I don’t hold anything up --

JUDGE ESPOSITO: Or is there a way that -- let’s go off
the record.

(Whereupon, a brief recess was taken.)

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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A No; I don't know.
Q Okay. So you’'re just going based on what you remember --
what you feel?
A I’'m going about where --
Q You’'re -- you’re contention that there’s not much of a
drop-off?
A I didn’t say that there’s not -- when I was there, there
wasn’'t much of a drop-off. I don’t know what goes on now. I

worked there for eight years. The same Waiters that worked in
December, they worked in January; they worked in August.

Some took vacation. Some went away. Some stayed.

Q But when you say --

A There’s this -- was busier in December; yes.

Q Okay.

A But it’s not like dead in January. There was plenty of
business.

Q I'm sorry?

A It was not like it was dead in January. There was still

plenty of business.
Q I'm not saying it was dead, but there was a marked
decline; correct?
A Compared to December, yes.

MS. LEAF: I just want to object to this line of
gquestioning. I don'’'t understand what’'s being asked. If he

asked him when the sales dropped off -- is he asking him in his

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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were. Is that what you were thinking I was talking about?
A Yes.
0 Okay. And I think we’re both talking about the same
thing.

Would a Waiter who didn’'t work get tips that night -- be
listed on the tip sheet?
A No.
0 Okay. So would a Waiter who worked and should get tips
not be on that tip sheet?

MS. LEAF: Objection; speculation.

MR. BIANCO: Well, you -- he said he -- the Waiters
prepared it.

JUDGE ESPOSITO: Can somebody show him and me one of
these tip sheets?

MS. LEAF: I mean I have them -- I'm not marking them as
exhibits. If they want to mark them as exhibits, then they
should do that; but I don’t -- you know, I have bunch of random

documents I have not introduced.
This witness is not the appropriate person to introduce
them through.
MR. BIANCO: Do we have any? One second, we’ll get a tip
sheet.
JUDGE ESPOSITO: Let’s go off the record for a minute.
(Whereupon, a brief recess was taken.)

JUDGE ESPOSITO: All right. Let’s go back on the record.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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it’s only the statement that’s alleged that is going to be
subject of the case, not a previous one.

MS. LEAF: No; of course, this is outside 10 (b) period.
Tt’s just being offered for -- again -- for, you know,
corroboration.

MR. MARTIN MILNER: I think it would go to corroborate
his anti-union animus. 1It’s just another statement to, in
fact, corroborating and substantiating the fact that he engaged
in such conduct.

JUDGE ESPOSITO: I mean -- I don’t know if that -- is
anti-union animus an issue in the case? The case has to do
with violation of Laidlaw Rights.

MS. LEAF: Well, I would argue that anti-union animus
might become an animus case in that if the Respondent has the
burden of proof of showing that it had a legitimate business
justification for not bringing the strikers back, as alleged in
the complaint, the burden shifts back to me to prove that they
would have brought them back had it not -- that their defensive
protection that they would not have brought them back had it
not been for anti-union animus.

JUDGE ESPOSITO: I don't -- is that alleged in the
complaint?

MS. LEAF: Well, it’s just the burden of proof.

JUDGE ESPOSITO: I know -- I understand that’s the burden

of proof in terms of whether or not they had a legitimate

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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meeting at the Federal Mediation and Conciliation Service on
March 20, 2015, become relevant to the complaint's allegations
or the defenses of Sparks, we can revisit this ruling at that
time.

Paragraphs 3, 4, and 5 of the subpoena seek documents
pertaining to the employment of the striking employees with
Sparks. They seek correspondence between the Union and the
bargaining unit members, third parties, and all other documents
pertaining to the employment status of the bargaining unit
members .

The complaint alleges that the employees were discharged
on December 22, 2014, and that, in the alternative, Sparks
refused to reinstate them as openings became available. The
allegations in the complaint involve the conduct of Sparks, not
of the Union or the employees.

The law is clear that the test for whether a discharge has
occurred 1is whether the employer's statements would reasonably
lead the employees to believe they had been discharged. The
Board has articulated this standard in Tri-State Building
Supply, 362 NLRB 85, at Page 5, and Grosvenor Resort, 336 NLRB
613, at Pages 617 to 618. The Board in these cases has focused
on the written and oral statements of employer representatives
and not on the subjective responses of the employees in
gquestion. For example, the Tri-State case, at Page 4 to 5,

discusses oral statements of employer representatives and a

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 206
Wayne, New Jersey 07470
(973) 692-0660
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A Yes.
Q You say you were present that day. Can you please tell us
what happened on December 19th?
A We decided to give unconditional offer to return to work.

And we proceeded, me, alongside with my union representatives,
Steve, Boris and John, I forget his last name, the two union
representatives.

Q Elvi, will you speak up a little?

MR. BIANCO: Can you speak up, please?

THE WITNESS: Oh. Well, me and two union representatives
decided to go in and give an offer of return to work. Upon
entering Sparks, we were stopped in the vestibule, by the
second door, by the security.

BY MS. LEAF:

Approximately, what time of day was it on December 19th?
Between 3:30, 4:30.

In the afternoon?

Yes.

What happened when security stopped you?

h-E ol I o I B ®

We told him we -- well, Steve -- we explained who we were,
1 was a worker there and that they were representing the
workers, and they wanted to talk to management and ownership
about an unconditional offer to return to work.

Q What happened next?

A The security said hold on and they went to convey the
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message to Walter.

MR. BIANCO: Objection. He can't say what security did.
He can't look into security's mind, what they intended to do,
what they did.

JUDGE ESPOSITO: I'm sorry. What was the testimony?

MS. LEAF: He's testifying to what he saw the security
guards do.

MR. BIANCO: No. He testified as to what they intended to
do. They went to deliver a message. They may have been going
to the bathroom.

MS. LEAF: May I ask my question?

JUDGE ESPOSITO: Okay.

MS. LEAF: Elvi, what did you see the security --

JUDGE ESPOSITO: No. I mean I understand, okay, I
understand your objection.

THE WITNESS: The security told me that they were going to
convey the message.

MR. BIANCO: Objection to hearsay.

MS. LEAF: Can I continue?

JUDGE ESPOSITO: Hold on. The security guard, did you
hear him say that?

THE WITNESS: Yes. He told me that he's going to go
convey the message. They don't want you inside; wait, I'll
convey the message.

JUDGE ESPOSITO: So that's what he said.
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BY MS. LEAF:

A ol S C - O B -l o]

Q
W)
3
0]

0

A
Q
A

So what did you see the security guard do?
Walk up to Walter.

Where was Walter standing?

Approximately five feet.

Could you hear them speak to each other?

No.

What happened next?

Walter was on the phone at the same time. The gentleman
back and said they don't want you guys in here.
The gentleman being?

Security. One of the security guards.

And what happened next?

We told them that we're just trying to get an

unconditional offer to return to work. And he said, I know,

but they don't want you in here.

ol ol S S o

So what did you do next?

We left.

Did you return to work at Sparks after December 19th?
No.

To date, have you returned to work at Sparks?

No.

To your knowledge, have any of the former strikers

returned to work at Sparks?

A

No, except for recently I hear of one gentleman, very

BURKE COURT REPORTING, LLC
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1 He's going to have him read -- it's like double hearsay now.
2 He hasn't asked him a question. And now he's going to have him
3 read something that he said that somebody else, not the

4 employer, said to him.

5 MS. LEAF: If he reads the next sentence, that's the
6 way --
7 JUDGE ESPOSITO: Well, I don't know what he's going to

8 read. I haven't heard it, yet. So Mr. Bianco, why don't you

9 Jjust continue.

10 MR. BIANCO: All right. The representative --

11 MS. LEAF: Objection. This is hearsay.

12 JUDGE ESPOSITO: Okay. What is it off --

13 MR. BIANCO: He's testifying what he heard.

14 MS. LEAF: From a representative at Fidelity.

15 MR. BIANCO: I'm just offering for the proof that he's

16 testifying that he heard this.
17 MS. LEAF: He's offering it for the truth of the matter,

18 Your Honor.

19 MR. BIANCO: TI'm not. T need to know that it was said to
20 him. I'll connect it later on.

21 JUDGE ESPOSITO: Okay, go ahead, Mr. Bianco.

22 MS. LEAF: I just want to note my hearsay objection.

23 JUDGE ESPOSITO: Sure.

24 MR. BIANCO: "The representative told me that we still

25 worked at Sparks and Sparks has to tell Fidelity we do not work
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there anymore in order for us to access the money."

BY MR. BIANCO:

Q Now that's accurate, that's what you said, right?

A They were confused on the situation and were not exactly
clear, but they told me something to that relevance.

MR. BIANCO: Motion to strike as non-responsive. I just
want to ask about this first.

JUDGE ESPOSITO: But he said they told you something, they
told you --

THE WITNESS: They told me because based on the, I guess a
kind of file, they assumed that this is the reason why, they
assumed that based on the activity or whatever they signed.

BY MR. BIANCO:

0 But that's not what you said here in the affidavit.
That's not what you said in the affidavit.

A That's what I said. They said that technically I'm still
employed based on your account standing, but they weren't sure
why. They were very unhelpful.

MR. BIANCO: I have nothing further.

JUDGE ESPOSITO: Okay. Any redirect based on Mr. Bianco's
cross-examination?

MS. LEAF: T just have a question to clarify.

JUDGE ESPOSITO: Sure.

REDIRECT EXAMINATION

BY MS. LEAF:

BURKE COURT REPORTING, LLC
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JUDGE ESPOSITO: Please state and spell your name for the
record.

THE WITNESS: Louis, L-0-U-I-S, Lolacono, L-0, Capital
I-A-C-0O-N-0O.

JUDGE ESPOSITO: Mr. Lolacono, could you raise your right
hand, please?
(Whereupon,

LOUIS LoIACONO,

was called as a witness by and on behalf of the General Counsel
and, after having been duly sworn, was examined and testified
as follows:)

JUDGE ESPOSITO: Thank you, sir. Go ahead, Ms. Leaf.

DIRECT EXAMINATION

BY MS. LEAF:

Q Who do you work for?

A UFCW Local 342.

o} What is your job title?

A Executive director. I'm director of contracts.

Q How long have you been in this position?

A Director of contract, for over a year.

Q What if any has been your involvement with Sparks
Restaurant?

A From the organizing campaign up to negotiating a

collective bargaining agreement.

Q Do you recall the date of the Union's certification?
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July 11, 2013.

Since in or around that time, approximately how many

bargaining sessions have there been?

A Eight or more.

0Q How many have you attended?

A I attended all but one.

Q Do you know which one you did not attend?

A I was not present at the, I believe, March 20th bargaining
session.

Q Of which year?

A 2015.

o] What did you discuss at these bargaining sessions?

A Grievance and arbitration procedure, paid time off, union

visitation, preferential scheduling, welfare.

Q
A
Q
A
Q

What were you negotiating for?
Improvements in working conditions.

Was there a contract in place at the time?
No.

Turning your attention to January 8th of 2014, was there a

bargaining session that day?

A

Q

=]

= o

Yes, there was.

Did you attend?

Yes, I did.

Who was present at the session for the Union?

Myself, Mary Ann Kelly, Carolina Martinez, Val, and Chris

BURKE COURT REPORTING, LLC
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0 And he testified about his 401(k).
A ¥es
Q If I recall, he wanted to take money out of the 401 (k).
A I believe that's what he said.
Q And he was not able to do that, isn't that right?
A I believe so.
Q In fact, you became aware that that was a problem for a
bunch of Sparks' strikers, correct?
A Yes.
Q In fact, in January 20th negotiations, you raised that
question, didn't you?
A I did.
Q I'm going to show you, the pages aren't numbered, but on

the January 20th negotiations, on the second page which is

double sided, the reverse of the first page, LL, is that you?

A Yes, it is.

Q According to this, you told the people from Sparks that --
MS. LEAF: Objection. He's about to read hearsay.

BY MR. BIANCO:

0 Well, you said this, didn't you?
JUDGE ESPOSITO: Why don’t you ask it in a different form?

BY MR. BIANCO:

Q Well, employees -- strike that. Did you tell Marc
Zimmerman and Regina -- you know them, don't you?
A Oh, vyeah.
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0 And they were in all the negotiation sessions with you,
with Sparks?
A Yes.
Q When the question of the 401 (k) came up and the problems

that the members were having getting their money, you told Marc
and Regina what you understood the problem to be, correct?

MS. LEAF: Objection. I'm not sure I understand.

MR. BIANCO: Well, the witness has to understand.

JUDGE ESPOSITO: I'll overrule. Go ahead.

THE WITNESS: I didn't understand what the problem was.
BY MR. BIANCO:

Q Did the employees tell you what they had been told by the
401 (k) administrator --

MS. LEAF: Objection, double hearsay.

JUDGE ESPOSITO: No, I'1ll allow it in terms of just the
sequence of events which led to statements, apparently, during
the negotiations.

BY MR. BIANCO:

0 Didn't you convey to Marc and Regina what you thought the
problem was, what the employees had told you the problem was?
A I inquired in regards to the locked out members trying to
retrieve their money from their 401(k) plan.

Q Right. And you said that they can't make a withdrawal
until they sign a paper saying they no longer work for Sparks.

MS. LEAF: Objection, hearsay.
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BY MR. BIANCO:
Q Didn't you say that?
A That's what I was told.

JUDGE ESPOSITO: I'll overrule.
BY MR. BIANCO:
Q That’s what you were told. Okay. The employees told you
that.
A Correct.
Q And that's what you conveyed to Marc and Regina.
A Correct.
0 All these sessions -- I'm sorry, strike that. At that

session, January 20th of 2015, two of the people have

testified, I think, Val and Chris, they were on the negotiating

committee.
A They are.
Q And when you talked about the 401(k), they were there,

weren't they?
A Yes, they were.
Q Just give me an idea. Do you remember where that was

held, where the negotiation session on January 20th was held?

A I believe it was in our Mineola office.

Q You all sat around the table? How did that work?

A Sat across from each other.

Q Across from each other. Chris and Val were next to you?
A To my right.
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0 Who is that?
A Lou Sollicito.
Q So he read the summary plan description and told them what

the problem was?

MS. LEAF: Objection. Does he know? Do we have a
foundation for any questions asked?

JUDGE ESPOSITO: I'm assuming that he'll answer based upon
what he knows.

THE WITNESS: I have no idea.
BY MR. BIANCO:
Q Oh, the information request, sorry to go back there, you

say you didn't go to the office and look at the documents,

right?
A Correct.
Q No one else from the union went their either, right?

MS. LEAF: Your Honor, I'm objecting to this line of
questioning as it has -- if it doesn't have to do now with the
summary plan descriptions, what exactly are we talking about,
because it's not an info request case.

JUDGE ESPOSITO: I'll overrule. Go ahead, sir.

BY MR. BIANCO:

Q No one told you they went? No one from the union told you
they went to look at documents, right?

A Correct.

Q Lockers. On January 8th, you pulled Marc aside and you
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said I want to talk to you about the employee' lockers,
correct?

A Yes.
Q And he told you that they were still there, they were not
touched, correct?
A Yes.
Q And if the employees wanted anything, just tell him and
they would arrange for them to be able to get them, right?
A Yes.
Q And he said they were still there because they're still
active employees, right? Didn't he say that?
A I don't recall.
MR. BIANCO: Just one minute, Your Honor.
JUDGE ESPOSITO: Sure.
(Pause.)
BY MR. BIANCO:
0 This was not your first strike, correct?
A While bargaining a contract.
Q This was not the first time you had people, employees you

represented go out on a strike, isn't that true?

A I don't understand the question.

0 How long have you been with Local 342?

A Over 16 years.

Q And right now you're vice president or executive, I
apologize.
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1 A Executive vice president.

2 Q In charge of contracts.

3 A In charge of contracts.

4 Q Did you start off as a business agent?

5 A Organizer.

6 Q Organizer. And so in those 16 years, have you ever been

7 working with -- have you ever represented -- has the union ever

8 represented a group of employees who went out on strike?
9 A Yes.
10 Q Have you, personally, ever been involved with a group of

11 employees who went out on a strike?

12 A Yes.

13 Q So this was not your first strike.

14 A No.

15 ©Q Okay. And so I assume that when employees go on strike

16 for the union or with the union, you tell them what they can
17 expect, correct?

18 A To a certain extent.

19 Q I bet one of the first things they ask about is can I get
20 unemployment, correct?

21 A Correct.

22 Q And you tell them, well, in New York State, you can't get
23 it right away if you're on strike.

24 A Correct.

25  Q But you do tell them if you get discharged, you can file
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1 for unemployment, correct?
2 MR. M. MILNER: Objection. Is that a question?
3 MS. LEAF: Objection. We need a foundation for these
4 questions. Did he ask this, did he not --
5 JUDGE ESPOSITO: I'm sorry. The question was do you tell

6 them if you are discharged, you can get unemployment?

7 MR. BIANCO: Yes.

8 JUDGE ESPOSITO: Okay.

9 MR. BIANCO: Did you tell them that?

10 JUDGE ESPOSITO: I'm overruling the objection. You can

11 answer.

12 THE WITNESS: I don't recall ever telling anyone that.
13 BY MR. BIANCO:

14 Q Now when employees are discharged or terminated and you
15 represent those employees, you'll do something, correct?

16 You'll take action.

17 A I would imagine so.

18 Q If you had a contract, you file a grievance.

19 A Yes.

20 0 If you didn't have a contract, like here where you're

21 negotiating, you file an unfair labor practice charge, wouldn't

22 you?
23 A Yes.
24 Q You haven't filed an unfair labor practice charge saying

25 discharge, correct?
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MR. M. MILNER: Objection to the form of the question. Is
he asking if Lou Lolacono personally filed it? Is he asking
those are the words? Is he asking if the Union filed it?

JUDGE ESPOSITO: To the best of your knowledge, sir, did
the Union ever file an unfair labor practice charge alleging
that the employees were discharged?

THE WITNESS: Not to my knowledge.

BY MR. BIANCO:

0 I'm looking at the negotiation notes. Not once do I see
you asking if they were terminated. That's true, right? You
never asked if they were terminated.

A In my mind, they were locked out.

Q At some point, you did learn that the employer was taking
the position that they were permanent employees, correct?
That's correct.

When was that, do you recall?

It was May of 2015, here in this room.

What happened?

oo P 0w

We were called for a conference and that the Board was

handling the case.
Q And you were also told that the employer was taking the

position that they had a preferential hiring list?

A I wasn't aware at that time that that was happening.
0 You did learn about that, though, correct?
A Eventually, vyes.
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Exhibit 1 and Letter E.

Yes.
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And I want to turn your attention to General Counsel's

E, yeah, there you go. Take a look at

that and then as well as the attachment.

(Pause.)

BY MS. LEAF:

oI ol T - o R ol A ol R e

that
A
Q

A

Q

at some point

This charge, it was filed
Yes.

Whose signature is at the
Martin Milner.

Who is Martin Milner?
He's our staff attorney.
Are you an attorney, Lou?
Absolutely not.

And so the Union did file

Yes.

on January 22, 2015, correct?

bottom of the charge?

a charge at the NLRB?

After January 8th, correct?

Yes.

And the charge references
refer to?

The members of Sparks.
The ones on strike?

Who went on strike, yes.

locked out employees. Who does

You also testified on cross-examination that you learned

that Sparks has replaced employees, isn't that

BURKE COURT REPORTING, LLC
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right?
MR. BIANCO: I'm sorry, can you say that again?
BY MS. LEAF:
Q You testified on cross-examination you learned in May that

Sparks had replaced the strikers?
A Yes.
Q The former strikers. You said you were here. Why were

you here?

A There was a conference here.
0 Do you recall who was here?
A Marc Zimmerman. I believe Regina was present. Marty

Milner. You were present, myself, and Steven Boris.
Q Okay. Do you recall why we were meeting?
A It was in regards to --

MR. BIANCO: Objection. He may have an understanding of
why they were meeting. Why the Board wanted them to meet, he
is not competent to say.

JUDGE ESPOSITO: What was your understanding why the
parties were meeting that day?

THE WITNESS: That the Board was putting on a case against
the employer for the locked out workers.

BY MS. LEAF:

Q During this meeting, did Sparks produce any documents?
A No.
Q Did they produce any documents about replaced strikers?
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Q Just tell me how you had this collected. Did you do it,
yourself?
A I don't understand your question.
0 In other words, you had to pull this chain, this e-mail
chain together and print it out?
A I didn't pull anything together.
0 How did you get them? How did you get this chain?
A First of all, I'm not like a digital expert, so
sometimes - -
Q Neither am I.
A -- your terminology, I'm not trying to be, you know --
Q I know.
A -- uncooperative. So what I do when I retrieve an e-mail
is I find the e-mail and I just print it out.
Q And you did that with this?
A This, no, I didn't print anything out. I forwarded it
over to our counsel.

MR. BIANCO: I have no objection.

JUDGE ESPOSITO: General Counsel Exhibit 9 is admitted.

(General Counsel's GC-9 received.)

CONTINUED DIRECT EXAMINATION

BY MS. LEAF:
Q Ms. O'Leary, after you had this e-mail exchange with Mr.

Zimmerman, General Counsel's Exhibit 9, did you do anything in

response?
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No. This was the end of this chain and I had no more

contact about this specific thing, at this time.

MS. LEAF: All right, I don’t have any further questions.
JUDGE ESPOSITO: Cross-examination?

MR. BIANCO: One second, Your Honor.

(Pause.)

MR. BIANCO: Did she give a statement?

MS. LEAF: No.

(Pause off the record from 12:35 p.m. to 12:41 p.m.)
JUDGE ESPOSITO: Let's go back on the record.

MR. BIANCO: Ms. O'Leary, I have no questions.

JUDGE ESPOSITO: All right.

THE WITNESS: I'm done?

JUDGE ESPOSITO: Yes, you can leave. Thank you very much

and you can be excused.

(Witness excused.)

JUDGE ESPOSITO: Let's go off the record.

(Discussion off the record from 12:42 p.m. to 12:42 p.m.)
JUDGE ESPOSITO: We're off the record until two o'clock.

(Whereupon, at 12:42 p.m., a recess was taken.)
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0 Oh, I don't know.

MR. BIANCO: Do you have a tip sheet?

MS. LEAF: 1Is that the document you put in as
Respondent's 17?

MR. BIANCO: Yeah.

MS. LEAF: Okay. They might, maybe, I don't know.

BY MS. LEAF:

Q You can tell me, is that the tip sheet?
A That's it.
Q Okay. Respondent's 1 is a tip sheet. And on that, the

waiters are all keeping track of how many tips are being

earned, correct?

A The waiter do not keep track on this.
0 Okay. Who does?
A Well, there's different people, but this is the most

accurate piece of paper or document that shows who worked on a
particular day.

MS. LEAF: Objection, Your Honor, motion to strike, that
wasn't the question.

THE WITNESS: Okay, sorry. I got confused. Sorry.

JUDGE ESPOSITO: Okay. She was asking you who -- T
believe she was asking you who prepares that document.

THE WITNESS: Okay. So a couple of different people
prepare it.

BY MS. LEAF:
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0 It's whoever the waiters are, who are in charge of
counting the tips that night?
A No, not -- no. Do you want me to explain?
Q Well, you're saying that whoever keeps track of the tips
on Respondent's 1 is how the numbers end up on --
A Right.
Q ~_ General Counsel's 13(b). Is that what you're saying?
A Well, the numbers correlate back to this document (b), so

the numbers from this, from the tip sheet, will ultimately end
up on this sheet,.and then will ultimately go into payroll.

MR. BIANCO: Let the record reflect that Respondent was
holding up Respondent -- that the witness was holding up
Respondent's 1 and --

JUDGE ESPOSITO: And then General Counsel's 13 (b).

MS. LEAF: Okay. But the dates don't necessarily
correspond. I don't know what the date is.

MR. BIANCO: Oh, right, that's correct, they don't.
BY MS. LEAF:
0 So now General Counsel's 13(b), this lunch and dinner tips
record, this is something that Sparks keeps weekly, this
document, correct?
A Correct.
Q A record like this. And they have one weekly for every
week that the restaurant is open.

A Correct.
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1 MR. BIANCO: I would, Your Honor, if you -- if that would
2 be alright with you.
3 JUDGE ESPOSITO: Sure.
4 MR. BIANCO: Yes and General Counsel, we’ve heard from
5 General Counsel that there is a case and we’ve seen in the
6 Complaint that there is a case. There’s essentially two
7 alternative theories.
8 The first is that in an e-mail of December 22" sparks
9 terminated, discharged the Employees: the Waiters and the
10 Bartenders that went out on strike.
11 The alternative theory is that Sparks failed to maintain a
12 Preferential Hiring List and denied the Employees their Labor
13 Law Rights to recalled off of that list.
14 Sparks response to that is that neither of those
15 allegations are true. Here’s what we think that the facts show.
16 First, there was an economic strike. There’s no doubt
17 about that.
18 Second, they hired Permanent Replacements. Sparks hired
19 Permanent Replacements right after the second strike of December
20 10'".
21 Further, Sparks had legitimate and substantial business
22 justification for hiring Permanent Replacements. They didn’t
23 discharge the strikers. They didn’t fail to maintain a
24 Preferential Hiring List. And they did not fail to recall
25 strikers off the Preferential Hiring List when there was a need
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to hire a Waiter or a Bartender.

Here’s one thing that they didn’t do. They did not
immediately tell the Union that they were permanently replaced
when the Union conveyed an unconditional offer for the return to
work on December 19",

Now Avery Heights, one of the cases, acknowledges that
you’ re not obligated to tell the Union. And even in the same
case, the Second Circuit said there may be legitimate reasons
for secrecy in the hiring of Permanent Replacements.

For example, the fear of picket line violence. Now General
Counsel wants you to believe that somehow there’s an independent
unlawful reason for the decision not to tell them immediately. I
think that they’re saying that Sparks hired the Permanent
Replacements because of the picket line violence. But that’s
wrong. That’s not the case.

Legitimate and substantial pusiness justification, running
the restaurant, was why they hired the Permanent Replacements.
The picket line strike violence was the reason they didn’t
immediately tell the Union about the Permanent Replacements. And
you’ re going to hear evidence about that. Why fear of
retaliation in the form of even more picket line strike
violence? And we think that you’ll hear and you’ll see and we
pelieve that you’ll agree that the fear was real and the reason
for not telling was reasonable.

Finally, we think that the evidence will show from
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1  December 19™ until August 25" Sparks Restaurant was properly
2 staffed. It did not need to hire any additional Waiters and
3 Bartenders. If I could just talk a little about those points,
4 Your Honor.
5 Yes, I don’t know if you typically will entertain a Motion
6 to Dismiss before Respondent puts on its case. But, if so, I'd
7 like to address that now.
8 JUDGE ESPOSITO: Well, I'11 allow you to make a Motion to
9 Dismiss, if you’d like, Mr. Bianco.
10 MR. BIANCO: 'The Complaint says that on or about December
11 22", 2014 Respondent tells Counsel by e-mail to the Union
12 discharge of 36 Striking Employees. Now according to the Union’s
13 own bargaining notes that was the only communication the Union
14 had received regarding the offer to return to work.
i5 The witness testimony that on January 8" Mark Zimmerman
16 made a statement that he was protecting the Client’s property is
17 not supported by the notes and is not really credible. So, we're
18 left with the e-mail. And I think, as General Counsel says, we
19 should look at the general -- the reasonable person standard.
20 But -- you know —-- the reasonable person standard you look at
21 all of the circumstances. And what are the circumstances here?
22 First of all, the e-mail alone, itself, doesn’t say you're
23 never coming back. It doesn’t say absolutely not. It says at
24 this time. Any reasonable person would inquire, well, if not at
25 this time, when? That inguiry was never made.
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More importantly, there’s no evidence that any Employee
knew about the e-mail. It was sent to the Union. And there’s
been no evidence that the Union ever shared it with the
Employees.

Further, all of the other facts and circumstances will
take against a reasonable person believing that communication
indicated a discharge, even if they knew about it. There was
never a letter saying that they were discharged. You didn’t hear
any Strikers come up and say they were discharged or told they
were discharged. There’s no testimony that the Union told them
they were discharged.

We had evidence, the testimony, with the notes which
indicate that the Employees were told that, in fact, under their
401 (k) they were still considered Active Employees. They’d have
to sign a document saying that they weren’t employed. There’s no
evidence any of them did that.

We saw the Cobra letter, which indicates that the
healthcare coverage was continued. And in this we’re talking
about Respondents Exhibit R-2, the second letter, which
corrected the first letter. The second letter indicates that the
Employees had coverage through the middle of January of 2015.

The Union, itself, they didn’t consider it a discharge.
They considered it a lock out. We had testimony about that.
Maybe one of the more important factors, after the December 22™

e-mail communication, they continued to bargain with the Union.
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If you look at the notes, there was real bargaining going on.
This was the Company engaging in Good Faith Bargaining with the
Union, not just once, not just twice, but on several different
occasions.

So, given all of these factors we would say that there’s
no evidence that the Employees were discharged. No reasonable
person could believe that they were discharged. And we move to
dismiss that part of the Complaint.

JUDGE ESPOSITO: Okay, I'm going to deny the Motion to
Dismiss. I think that the parties should address the evidence in
their Post-Hearing Briefs. And I’11 make a Decision as to
whether or not the Employees were discharged, given all of the
factors that are pertinent under the cases that I cited when I
was ruling on the Petition to Revoke the Respondent’s Subpoena.
But I don’t believe that it’s proper to dismiss the allegation
at this point.

So the Motion to Dismiss is denied.

MR. BIANCO: T understand, Your Honor. So, let’s go onto
the second alternative theory. That the Complaint says that on
or about December 19, 2014 Respondent has failed and refused
to reinstate any of the striking Employees. It then says, ‘on or
about December 19%, 2014 Respondent has denied the striking
Employees their right to replace on a Preferential Hiring List.

So, here’s what the facts will show. First of all, there’s

an economic strike. That’s established. That’s not an issue.

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660



A158

USCA Case #18-1165  Document #1772854 Filed: 02/11/2019  Page 45 of 119
355
1 Secondly, we hired Permanent Replacements. Thirty-six
2 Employees went out on strike. Sparks hired 34 Permanent
3 Replacements. General Counsel has not articulated our position,
4 did not put on any evidence that these 34 Employees were not
5 permanent Employees. But in any event you're going to see the 34
6 DPermanent Replacement letters that will establish it.
7 Now, for the Permanent Replacements, evidence will show
8 that Sparks had a legitimate and substantial business
9 Jjustification for hiring Permanent Replacements. Very simply,
10 they had to run the restaurant during the busiest time of the
11 year. General Counsel’s witnesses have acknowledged that the
12 holiday season, particularly December is busy, the busiest Lime
13 of the year. But they really haven’t explained the depth of that
14 reality. Sales alone in December can be twice what the sales are
15 in the slow period. We're seeing in some periods in July and
16 August it’s 800,000, whereas in December it’s over 2 million.
17 and witnesses really didn’t explain what it was like for
18 the restaurant, for Steve Cetta and the Maitre D’s, and the
19 whole Staff of Sparks what it was like when the Waiters walked
20 out on the 5™, the first strike, what the chaos was like.
21 Imagine you're running a full house -- all of the parties are
22 there —--
23 MS. LEAF: Yes, I'm sorry. 1 know that he’s making an
24 Opening Statement, but we’re not litigating unlawful motive for
25 hiring Permanent Replacements. And I’'ve explained that hefore,
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during, and after. So, I don’t know why any of this is relevant.

But they seem to think that we’re litigating that, but we're

not.

MR. BIANCO: Well, we had asked for a stipulation on that.
We didn’t get one. So -- and we were told that we had to put it
on.

JUDGE ESPOSITO: Let him continue his Opening Statement.

Go ahead, Mr. Bianco.

MR. BIANCO: December 5", the strike -- full house --
Waiters serving Customers. They’re taking drink orders. They’re
taking dinner orders. Some people are bringing courses out.
They’ re bringing bills to people. They’re taking back payments
from other Customers. Then all of a sudden, they’re gone.

And the people that are left, Steve Cetta and the Maitre D
-- nobody knows who got a drink, nobody knows if they’ve gotten
their creamed spinach, nobody knows who’s gotten a bill, nobody
knows who'’s paid. And they have to try and go out there and make
sense of all of that. And the Customers get angry. And the
Customers are leaving. They are never coming back based on that.
And that’s the chaos that tcok place. It happened once.

And then it happened again. And so, Steve Cetta reasonably
wanted to have some stability. And he hired Permanent
Replacements.

Now, as for the Preferential Hiring List, we’ve looked at

we’ ve looked at General Counsel’s Exhibits GC-6 and GC-7 and
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So, with that I’d like to call our first two witnesses.

JUDGE ESPOSITO: Okay.

MR. MILNER: Could I respond to that in anyway?

JUDGE ESPOSITO: Just briefly, Mr. Milner.

MR. MILNER: Only because I -- and my memory might be
wrong, but it was my recall that the Employer was not taking the
position in the beginning of this case of Striker Misconduct. 1
thought that they said that and just for the -- I don’t know
whether this is a change in their position, but as far as the
Union is concerned this is a fantasy that’s being presented by
the Employer.

The record is absolutely crystal clear that the Employer
gave to the Union the reason for not taking anyone back was
conduct. And that’s it. And there was no mention of Permanent
Replacements. It was never discussed many, many months later.
And the Workers had every reascon to believe that their rights of
employment had been terminated based on these allegations and we
submit to you the allegations, the alleged allegations
concerning Striker misconduct are totally false.

JUDGE ESPOSITO: Okay -- I mean -- I just wanted to
mention that in terms of the time and effort involved in your
case presentation that it’s also my understanding, as Ms. Leaf
just stated, that there’s no contention in this case that
whatever Permanent Replacement Employees were hired were hired

for some sort of unlawful reason. That the Permanent
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Replacements themselves constituted a legitimate and substantial
business reason —-- you know -- for putting the people on the
Preferential Hiring List to the extent that they were not
discharged. Is that correct, Ms. Leaf?

MS. LEAF: Correct, because —- you know -- there’s a
theory where, and you’ve seen it under Avery Heights, where
unlawful motive for hiring Permanent Replacements. That is not
alleged in the Complaint and we are not litigating it. So the
extent that you’re going to put on. evidence of how you needed
help in December, I don’t think that it’s relevant.

MR. BIANCO: Okay, as I said, Your Honor, we wanted to get
a stipulation on that. I don’t think that General Counsel is
able to stip to that.

MS. LEAF: The legitimate and substantial business
specification is in not returning Employees to work as positions
were available after the unconditional offer to return to work.
Tt’s not that did you have that justification for hiring
Permanent Replacements. And I didn’t know that we had to stip to
it because it wasn’t in the Complaint. It’s not something
related.

JUDGE ESPOSITO: This was part of the reason that I did not
allow Ms. Leaf to question the witness about the statement of
Mr. Kapovic in 2013 because it was my understanding that anti-
union animus was not being alleged as a motivation for hiring

the Permanent Replacements in the first place.
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MS. LEAF: Not for the hiring of them.
JUDGE ESPOSITO: In the first place, okay?
MS. LEAF: Correct.

MR. BIANCO: Okay, so that’s good. That really is good and

we appreciate that.

JUDGE ESPOSITO: Alright, I just want to make sure that T

understand what the parties’ contentions are.

MS. LEAF: We’re not saying that the Employer had an

unlawful motive in hiring the Permanent Replacements at the time

that they did, so.

MR. BIANCO: But you are saying that there’s an unlawful

motive in not recalling them sooner than August?

is,

MS. LEAF: The legal standard, at least my understanding

you permanently replace Economic Strikers, and then once

they make an offer of return to work they have to be put on a

Preferential Hiring List and that as positions were available or

become available, they must be recalled.

So, there’s a burdenship that comes into play, as my

understanding, in that -- you know -- you’ re going to say, “I

have a legitimate substantial business justification for not

bringing them back at that time.”

And shifts back to us to say, “Well, actually you didn’t.”

And that wasn’t a legitimate substantial business

justification.

MR. BTIANCO: Okay, just so that I'm clear. I saw you
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1 shaking your head when I was saying something.
2 MS. LEAF: Yes, it’s the whole —--
3 MR. BIANCO: My understanding is that General Counsel --
4 MS. LEAF: You said something about how we were alleging
5 misconduct that --
6 MR. BIANCO: Right, because you said --
7 MS. LEAF: -- you didn’t hire them back for —-- we’re not
8 alleging that you hired Permanent Replacements for any given
9 reason or that -- you know —-
10 MR. BIANCO: Right -- in Avery Heights, Your Honor -- this
11 is my concern -- in Avery Heights they said, “We kept it secret.
12 You didn’t tell them about Permanent Replacements because you -—-
13 you know -- you didn’t want to hiring them back.”
14 Okay? And what I'm saying is we didn’t tell them right
15 away for a legitimate reason. We were worried about violence and
16 we eventually did tell them.
17 MS. LEAF: But that doesn’t have to do with the hiring of
18 Permanent Replacements. We’re not disputing the hiring.
19 MR. BIANCO: Okay, you’re right.
20 MS. LEAF: Again, i1t’s not my burden to put on permanency
21 of replacements, which you said it was. It’s not. So, I --
22 MR. BIANCO: No, I understand.
23 MS. LEAF: -- done that.
24 JUDGE ESPOSITO: Okay.
25 MR. BIANCO: Can I just -- given that -- can I have a
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Q I turn your attention to Sparks Restaurant. Are vyou
familiar with Sparks Restaurant?
A I am.
Q Tell us how you’re familiar with it.
A Beau Dietl, my Chairman, along with my Company and I have

been going to that restaurant for many years socially. We take a
great many Clients there over the years. We eat there with our
families also. Beau Dietl and Associates have had our annual
holiday and Christmas party at Sparks for a number of years.

We’ re familiar with it. We’re familiar with the people that own

it.
Q Now did there come a time that Beau Dietl and Assoclates
was hired or employed -- I don’t know the right words -- or

retained by Sparks Restaurant?

A Yes, sir.

o When was that?

A That was probably the second week in December of 2014.
Q So tell us the circumstances of how you came to be

retained or how Beau Dietl came to be retained; what your

involvement was, if any.

A Steve Cetta had called our office.

Q Who is Steve Cetta to your knowledge?

A The Owner of Sparks.

Q Go ahead. I’'m sorry.

A Steve had called our office. Beau and I had a conference

BURKE COURT REPORTING, LLC
1044 Route 23 North, Suite 316
Wayne, New Jersey 07470
(973) 692-0660



A165

USCA Case #18-1165 Document #1772854 Filed: 02/11/2019 Page 52 of 119
369
1  call with him on a speaker call in my office. Steve explained
2 that he had a labor issue. That there was Union Demonstrators
3 and walk out by many of his Waitstaff Employees. And he was
4 concerned that it would impede his business, as well as, he was
5 concerned for the welfare of his Customers and --
6 MS. LEAF: Objection to hearsay.
7 JUDGE ESPOSITO: I’'m sorry, sir. Is this -- are these all
8 things that Mr. Cetta told you?
9 THE WITNESS: Yes, Madam.
10 JUDGE ESPOSITO: Okay, alright -- go ahead.
11 THE WITNESS: He was concerned for his Customers. He was
12 concerned for his Employees that remained working. He was also
13 concerned about his deliveries being impeded.
14 BY MR. BIANCO:
15 0 Now did you go the facility and talk to him?
16 A Yes, sir, I did.
17 © Tell us about that.
18 A I met with Mr. Cetta. He had called me probably the day
19 after our initial conversation. I went there.
20 An incident had taken place, where one of his Employees
21 had --
22 MR. MILNER: I’m going to object now. We’re getting into
23 details of an incident. Is he testifying now as to the incident?
24 THE WITNESS: Yes.
25 JUDGE ESPOSITO: Sir, is this also something that Mr.
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1 Cetta actually related to you? Did he tell you about this?
2 THE WITNESS: He told me about it and then I interviewed
3 the person that was directly effected by it.
4 JUDGE ESPOSITO: So, why don’t you tell us first what Mr.
5 Cetta told you?
6 THE WITNESS: He told me that one of his people, one of
7 his Employees had gone outside to accept a delivery because the
8 Delivery Man was afraid to make the delivery nimself. So, an
9 Employee went out to a van to pick up a box of -——- I believe --
10 that it was a box of shrimp. He put it on his shoulder. And as
11 he was entering the sidewalk stairway, it’s actually a ladder
12 from the gates that open up on the sidewalk, to take 1t down
13 into the basement, as he was closing the gate over his head and
14 walking down a very, very steep ladder with a box of shrimp,
15 someone from up above had stomped and stepped forcefully on that
16 gate causing him to fall two or three steps down the ladder.
17 T then interviewed that person when I arrived on the
18 scene. I believe that he was a Dishwasher. His name was Enrique.
19 He had explained to me that --
20 MS. LEAF: Objection to hearsay.
21 MR. BIANCO: Well, let me ask you a question.
22 JUDGE ESPOSITO: What’s this being offered for?
23 BY MR. BIANCO:
24 O Did -- was a police report made?
25 A Yes.
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1 0 Were you involved in that?
2 A Yes.
30 Did you get a copy of that police report?
4 A Yes.
5 MR. BIANCO: Yes, what are we up to, Respondent’s R-67
6 JUDGE ESPOSITO: Yes.
7 MR. BIANCO: And I just got these, Your Honor. 1’711 have
8 to make copies.
9 MS. LEAF: These are different?
10 MR. BIANCO: Both relate to the same incident.
11 MS. LEAF: Are these the same?
12 MR. BIANCO: I guess that there’s a copy of one of them,
13 Your Honor.
14 MS. LEAF: Well, I don’t know. I'm just asking.
15 MR. BIANCO: Yes, they are.
16 MS. LEAF: So, can I keep this one?
17 MR. BIANCO: Yes, you can keep it.
18 MR. MILNER: Are these two different documents?
19 MR. BIANCO: They’'re two different documents. They both --
20 I think that they both relate to the same thing.
21 BY MR. BIANCO:
22 O Mr. Ciravolo, I’'m showing you what’s been marked as
23 Respondent’s Exhibit R-6 and R-7.
24 MS. LEAF: Which one 1is R-6 and which one is R-7, Tom?
25 MR. BIANCO: R-6 is -- and I think that it’s the one that
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1 you have the copy of.
2 THE WITNESS: 1It’s referred to in the NYPD as a Police
3 Complaint Report --
4 MR. MILNER: I’m going to object. First of all, he is --
5 this is a police report. It contains information given to a
6 Police Officer by a third party, which would be hearsay. If you
7 want to authenticate the document, bring the Police Officer in.
8 he can’t testify or authenticate that somebody -- a third party,
9 who'’s not in the room today, who’s not a party to this action,
10 makes comments to a Police Officer and he’s going to read them
11 into the record. That’s ridiculous. It’s not admissible in any
12 forum.
13 JUDGE ESPOSITO: Okay, Mr. Milner -- sir, were you present
14 when the police report was made? What’s your knowledge of the
15 actual report?
16 THE WITNESS: So after I spoke with the person, Enrique, I
17 walked three blocks over to the 17™ Precinct. I met with
18 Detectives Nee and Detective Hennessy and they walked back to
19 Sparks with me, made the report. I was active in giving the
20 information to the report. The report was prepared. They were
21 looking for the perpetrator, whose prints are on this other
22 report. This was an online booking sheet of an arrest made a few
23 days after the initial complaint report was made. The person
24 that was responsible for the crime was not present when the
25 Detectives went back. We all walked over together and searched
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1 the property. We kept the man arrested for probably two days
2 later.
3 JUDGE ESPOSITO: So Respondent’s Exhibit R-6 is the
4 Complaint?
5 THE WITNESS: I don’*t know the numbers of these, but it’s
6 attached to it. This is a Complaint.
7 JUDGE ESPOSITO: So, Respondent’s R-6 is the Complaint.
8 (Respondent’s R-6 identified.)
9 JUDGE ESPOSITO: And you were present when the Complaint
10 was made?
11 THE WITNESS: No, I was not present when it was typed up.
12 I was there when the information was given for this report.
13 JUDGE ESPOSITO: You gave the information to the Police
14 Officers.
s THE WITNESS: Along with the party, who was going down the
16 stairs.
17 JUDGE ESPOSITO: Okay.
18 MR. MILNER: Yes, the person, the alleged victim, 1in order
19 to have evidence of what this other person would have said to be
20 offered for its truth, that person would have be here. And the
21 other question is we don’t know if this other person even speaks
22 English because he’s testifying -- this is not -- in order to —--
23 you can only offer this -- if it’s not hearsay and 1t’s kept in
24 the ordinary course of business.
215 It’s not kept in the ordinary course of his business. You
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have to bring the Police Officer in, the Police Department. And
even then you would still need the alleged victim to testify as
to what they said because otherwise, we’re basically getting his
testimony as to what he told the Police Office of someone else
told him.

JUDGE ESPOSITO: Okay, Mr. Bianco?
BY MR. BIANCO:
Q In your experience as a Law Enforcement, since you’ve left
the Police, is that a document that if the public asks -- 1f
they ask for a copy of the Complaint?
A Yes.

MS. LEAF: We still object. That doesn’t authenticate the
information in this particular document.

JUDGE ESPOSITO: Okay, well -- I mean -- who obtained it?
Who was it given to? It’s usually given to Complainant. Is that
correct?

THE WITNESS: Yes, but I requested it.

JUDGE ESPOSITO: You reguested it from who?

THE WITNESS: I requested it from someone in the Police
Department.

JUDGE ESPOSITO: At the time that you were meeting with
the Complainant?

THE WITNESS: No, it’s not prepared instantaneously. It's
usually prepared the next day.

JUDGE ESPOSITO: So then you went back to the police
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1 precinct and requested a copy of the Conmplaint?
2 THE WITNESS: I went back to a Police Officer and
3 requested it.
L JUDGE ESPOSITO: I don’t know, Mr. Bianco. This is really
5 sort of -—-
6 MR. BIANCO: I understand, Your Honor.
7 JUDGE ESPOSITO: I mean —- can the Complainant come in and
8 testify that this was the Complaint that he filed?
9 MR. BIANCO: I’m not offering it, Your Honor.
10 JUDGE ESPOSITO: You’re not going to offer it.
11 MR. BIANCO: No.
12 JUDGE ESPOSITO: Okay, go ahead.
13 BY MR. BIANCO:
14 Q So, when Beau Dietl was retained by Sparks -- did you say
15 that you went to the restaurant?
16 A I went to the restaurant on many occasions, but I went
17 initially when this incident took place.
18 Q What did you observe when you got there? The first time
19 that you went there, what did you observe?
20 A T observed barriers on the sidewalk, Police barriers on
21 the sidewalk. I observed some Demonstrators or Picketers behind
22 the barriers on the sidewalk.
23 Q And if you recall, did they have signs? Did they indicate
24 who they were?
25 A There weren’t many of them. It was in the afternoon. 1
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. think that they had some signs, some union signs of some sort.
2 0 Do you know the date that you went there?

3 A I believe, if I may refer to my notes, Your Honor?

4 JUDGE ESPOSITO: No.

5 THE WITNESS: I think that it was around December 12°°.

6 JUDGE ESPOSITO: I mean -- do you want to show him notes
7 to refresh his recollection?

8 THE WITNESS: No.

9 BY MR. BIANCO:
10 O Now that was -- I think -- the first time that you went
11 there. You went there other times, as well, I understand?

12 A Yes, but on that first one I interviewed the person that
13 Dishwasher, Enrique and I was also told by Mr. Cetta that some
14 rats were found in the bathroom.

15 MS. LEAF: Objection to hearsay.

16 JUDGE ESPOSITO: 1’11 allow it simply for what Mr. Cetta
17 told the witness, not for the truth of the matter, not that

18 there were actually rats.

19 THE WITNESS: He said that they were white rats.

20 BY MR. BIANCO:
21 Q You said that you’ve been to the restaurant -- the first
22 time that I think you said was the 12'". BAnd you were there

23 after that?
24 A I was probably there visiting the location or being called
25 to the location by my security personnel a dozen times during
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1 the engagement.
2 0 Did the Beau Dietl engagement by Sparks end at some point?
3 A It did.
4 Q When was that, if you recall?
5 A Maybe about the third week of January, the middle of
6 January. And then we did one more day in February. I don't
7 recall, obviously, why we were called upon. We went on another
8 day of security there.
9 0 In these other times that you visited the site or were at
10 the site describe what you saw, what you heard, if anything?
11 MR. MILNER: I'm going to object, unless he’s going to ask
12 specific dates and times. It's very general.
13 JUDGE ESPOSITO: That’s a fair point. Do you want to ask
14 him specifically whether he’s talking about during the period
15 that the firm was engaged, which ended in January of 2015 or the
16 one day in February?
17 MR. BIANCO: Okay, that’s fair.
18 JUDGE ESPOSITO: When it occurred.
19 BY MR. BIANCO:
20 OQ Let’s talk about from the beginning of the time that Beau
21 Dietl was retained until the time that i1t ended, not counting
22 one other time that you were called back.
23 A I had been to the location on a number of occasions to --
24 0 Focus on what you saw and what you heard, if anything.
25 A Well, let me start with December 19™". I recall that
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because that was the evening of Beau Dietl Christmas Party,
Holiday Party, at Sparks. We had 105 guests. Many of those
guests were Government Officials, CEO’ s, important Clients,
Partners in Law Firms. So, what we did was -- when I arrived I

saw that there were a number of Picketers out there. They had
the horns.

0 What horns?

Jay They had these long plastic horns that you see at these

international soccer games that emanate a very loud piercing
sound. They had whistles. They had signs.

When I would get out of the car and the car that I came
out of was complacent. It looks almost like a squad car. It says
‘Beau Dietl and Associates’. It has a roof light rack for
Emergency Responders.

And -- you know -- they would just be harassing, loud.

MS. LEAF: Objection.

THE WITNESS: I would be cursed at.

MS. LEAF: Objection.

JUDGE ESPOSITO: Okay, sir, if you could just tell us
specifically what you saw and heard without characterization,
such as harassing that would be helpful.

THE WITNESS: I had the horns blown in my -- the horns
blown very close to my face. I had whistles.

BY MR. BIANCO:

0 How close?
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1 A As close as they could get. They would lean over the
2 parricade and put it within inches of your face.
3 Q Okay, go on. I'm sorry.
4 B They would blow whistles in the same manner. They would
5 use profanity of various degrees, most of it not socially
6 acceptable language.
7 MS. LEAF: Yes, I would object to the relevance of this
8 line of questioning. It’s my understanding that if you're
9 talking about misconduct there has to be a level of seriousness.
10 And I am not kind of sure what this testimony is being offered
11 for.
12 JUDGE ESPOSITO: Okay, I’m going to allow the testimony.
13 Again, if you're to -- again, the more specific testimony that
14 you can give with respect to your actual observations, the more
15 helpful the testimony will be.
16 MR. MILNER: Just for the record we want to object to the
17 characterization of the word ‘socially acceptable’ .
18 MS. LEAF: Unacceptable?
19 JUDGE ESPOSITO: I understand.
20 THE WITNESS: Yes, may I say what I recall?
21 JUDGE ESPOSITO: Yes, of course, you can use whatever
22 words that you heard.
23 THE WITNESS: So, I won’t use socially acceptable. But I
24 will say that I was called a “Bald headed Mother Fucker”, and
25 things of that nature.
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1 BY MR. BIANCO:
2 0 Did you observe how Customers had to enter the restaurant
3 when you were there? What did you see?
4 A There were barriers on both sides of the entry door. And a
5 -- I guess maybe a five foot pathway, where people or Customers
6 or anyone entering the restaurant would get out of the car in
7 the roadway to walk onto the sidewalk. And the demonstrators
8 would be on each side.
9 Q On each side of the barricade?
10 A Right, on each side of the barricade and allowing a
11 pathway, but on many occasions --
12 Q Occasions that you saw?
13 A Yes, on many occasions during my many visits that the
14 pathway would become narrower and narrower. They would push
15 them.
16 Q Who would push them?
17 A The demonstrators -- they would push them closer.
18 O Push the barricades?
19 A Yes, they would push them so that the passageway would
20 become very narrow.
21 Q How narrow?
22 A It started out at five feet. It became four feet or three
23 feet.
24 Q And so what impact, if any, did it have on Customers?
25 MS. LEAF: Objection, this witness can’t testify about the
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1 Customers.
2 JUDGE ESPOSITO: Yes.
3 BY MR. BIANCO:
4 Q Did you observe any impact on Customers trying to come in
5 through that path?
6 A Yes, I did.
7 Q What did you observe?
8 A I observed on the night of December 19™ I made many stops
9 outside because our invited guests were coming in and out. So I
10 just didn’t stay at the party. I was also concerned with their
11 well-being as they entered and exited. So I personally observed
12 that passageway become narrow and then I would direct my
13 personnel to push it back.
14 By the way, on the night of the 19" we bolstered the
15 security there because of our party. So, we added security
16 personnel that night.
17 MR. BIANCO: I have nothing further, Your Honor.
18 JUDGE ESPOSITO: Any cross examination, Ms. Leaf?
19 MS. LEAF: May I have a few minutes off the record,
20 please?
21 JUDGE ESPOSITO: Sure, let’s go off the record.
22 (Whereupon, at 12:52:21 p.m., a break was taken.)
23 JUDGE ESPOSITO: On the record; 1:03:09 p.m. Ms. Leaf,
24 cross examination?
25 MS. LEAF: The General Counsel doesn’t have any cross
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most up to date payroll that we received pursuant to the
subpoena.

JUDGE ESPOSITO: Okay. And so is the Respondent willing
to stipulate that what, there were no changes in employment?

MS. LEAF: Yeah, let me -- let me clarify. There was no
change in employment, except for an employee named Ian
Morrison, who was given a termination letter effective August
25, 2015, and we have testimony in the record that Respondent
has put Mr. Ante Ivre into Mr. Morrison's spot. And so other
than Mr. Morrison and that change, you know, we're willing to
stip that from April -- at least April until this date in
September 2015 there weren't any staffing changes to wailters
and bartenders.

JUDGE ESPOSITO: Okay. Is the Respondent willing to ent
into that stipulation?

MR. BIANCO: That's accurate, Your Honor.

JUDGE ESPOSITO: Okay.

MS. LEAF: If I missed something, it's on me.

JUDGE ESPOSITO: All right, the stipulation is received.

Anything else before we continue with Respondent's case?

(No response.)

407

er

JUDGE ESPOSITO: All right, so if there's nothing further,

Mr. Bianco, would you like to call your next witness?
MR. BIANCO: Yes, I would call but actually for this

witness, Ms. Faul is going to question her.
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1 JUDGE ESPOSITO: Okay.

2 MR. BIANCO: I haven't had a chance to talk to the

3 witnesses.

4 JUDGE ESPOSITO: All right, good morning. All right, so
5 the Respondent has called Susan --

6 MS. EDELSTEIN: Yes.

7 JUDGE ESPOSITO: -- Edelstein.

8 MS. EDELSTEIN: Yes.

9 JUDGE ESPOSITO: Okay. Ms. Edelstein, let me just swear
10 vyou in, again.

11 MS. EDELSTEIN: Okay.

12 JUDGE ESPOSITO: Can you raise your right hand, please.
13 (Whereupon,

14 SUSAN EDELSTEIN,
15 was called as a witness by and on behalf of Respondent and,
16 after having been duly sworn, was examined and testified as

17 follows:)

18 JUDGE ESPOSITO: Okay, thank you. And can you just spell
19 vyour name again for the record --
20 THE WITNESS: Sure.
21 JUDGE ESPOSITO: -- to make sure we get it correctly.
22 THE WITNESS: Sure. Susan, S-U-S-A-N, E-D-E-L-S-T-E-I-N.
23 JUDGE ESPOSITO: Okay, go ahead, Mr. Bianco. ©Oh, I'm

24 sorry, Ms. Faul.

25 MS. FAUL: It's okay, thank you.
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A I was not.
Q Okay. Did you return to the restaurant sometime after

December 10th?

A I did; on December 1lth.

Q Were you charged with any duties in regards to hiring
employees?

A Yes, I was.

o) What duties were you charged with?

A In the responsibility of finding candidates and

interviewing them and going through the process of hiring

waiters.

Q Okay. So can you tell me what you didr

A We reached out to --

0 Just what you did.

A Oh, okay, sorry. I contacted staffing agencies that we

had relationships with. They arranged to have candidates come
to the restaurant and I was present there and did a series of
many, many, many interviews in the course of the day. Offered
people positions, and staffed accordingly. We got -- you know,
referrals from managers, other waiters, they would bring, you
know, people in, trying to make recommendations of people that
they felt would be qualified and able to be able to start
working immediately.

It was, you know, that's what we -- that's what we did.

So it was a very long but we -- very long day but that's how we
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handled it.
Q And were any of the employees offered positions that you
interviewed?
A Yes.
0 How many people did you hire?
A I don't remember exactly on the first day. But you know,

on that first day; and then there were others that came. We

also, you know -- I don't remember exact numbers, I'm sorry.
0 Did you -- how long did it take to hire employees?
A It was a number -- it was over the course of a few days.
0 Okay. Did there come a time when you provided any

employees with letters?

A Yes.

0 What letters did you provide them with?
A With permanent replacement letters.

Q Okay .

MS. FAUL: If, Your Honor, I could take a moment just to
mark some documents?

JUDGE ESPOSITO: Sure. Let's go off the record.

(Whereupon, a brief recess was taken.)

JUDGE ESPOSITO: Back on the record.

MS. FAUL: Okay, Your Honor, I would like to mark some
documents for evidence, it's 7(a) through (hh).

(Respondent 's R-7(a-hh) marked.)

JUDGE ESPOSITO: Ms. Faul?
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MS. FAUL: Just marking your set, Your Honor.
JUDGE ESPOSITO: Okay.
(Pause.)

DIRECT EXAMINATION (continued)

BY MS. FAUL:

Q So Ms. Edelstein, do you have a set of documents in front
of you?

A I do.

Q Can you look through this set of documents as a group and

tell me if you recognize the document?

A Yes, I do.
Q What are those documents?
A These are permanent replacement letters to wait -- for a

position of waiters.
Q Did you have anything to do with creating this document?
A Yes. I helped prepare this document. And I was involved

in making sure that they were completed and distributed

properly.

0 Okay. So were you involved in preparing each of the
documents?

A Each of the documents. Shailesh and I took care of

preparing them properly together.

0 Is that your signature at the bottom?
A No, it's not, it's Shailesh.
0 Do you know whose signature that is?
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A sorry. Shailesh Desai.
Q And on the first document, (a), that you're looking at,
there's another name at the bottom.
A Um-hmm.
Q Whose name is that?
A That's Ian Morrison's name.
Q Do you know how that name got there?
A He signed the letter.
®) Did you see him sign the letter?
A No, I don't think I did See him sign the letter. But he
brought a signed letter in -- back to the office.
Q Okay.

MS. LEAF: Regina, what exhibit number are we --

MS. FAUL: Seven.

MS. LEAF: So it's 7(a) through --

MS. FAUL: (a) through (hh).

MS. LEAF: It's (a) through (hh)?

MS. FAUL: 1It's goes (a) through (z), and then starts (aa)
again.

MS. LEAF: All right.
BY MS. FAUL:
o} So you take -- looking at the first document that's 20 --

Respondent's 7(a) .

A Correct.

Q Okay.

Can you tell me who that document was sent to?
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1 A Ian Morrison.

2 Q Okay. And was this -- so these documents delivered -- how
3 were these documents delivered to the individuals?

4 A They were handed out.

5 0Q Okay. Are -- did -- are these documents kept in the

6 normal course of business?

7 A They are.

8 0 And were they -- did you find these documents?

9 A Yes, I did.

10 Q Where did you find them?

11 A In the files at Sparks Steakhouse.

12 MS. FAUL: Your Honor, T would offer that each of the

13 documents is basically the same document, with perhaps a

14 different date. I can go through each and every document, or I
15 can move the documents into evidence.

16 JUDGE ESPOSITO: I think you can just move them into

17 evidence as a group.

18 MS. LEAF: Can I just Voir Dire?

19 JUDGE ESPOSITO: Of course.

20 MS. LEAF: Okay.

21 VOIR DIRE EXAMINATION

22 BY MS. LEAF:
23 Q So I just want to make sure I -- SO you said that you
54 handed these to the individual employees.

25 A Yes.
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1 0 Okay. You personally did it?
-2 A Yes.
3 Q0 And then you saw them sign or you didn't see them sign?
4 A They -- I gave it to them, so they -- I didn't see them
5 sign, but I handed it out and they returned it signed to us.
6 0 Okay. And did you give it to them on the date that's on
7 it? Or you -- they signed it on the date that's on it?
8 A You know, I don't -- I can't -- I know. I --
9 0 And it's your understanding that each of these documents
10 to each of the employees was done in the same way?
11 A Yes.
12 Q But it's not like one was mailed or one was --
13 A No one was -- no, none were mailed.
14 Q Okay. So they were all done in person?
15 A Yes.
16 Q Okay.
17 MS. LEAF: Can we -- just off the record, so that I have
18 it -- because these are not marked, so that I know that I don't

19 have any out of order and I know the exhibit numbers? We can

20 go off and you can tell me so I can, like, write it down?

21 MS. FAUL: Sure.

22 JUDGE ESPOSITO: Let's go off the record.

23 (Whereupon, a brief recess was taken.)
24 JUDGE ESPOSITO: Back on the record.

25 Okay, go ahead.
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0 Did all of those individuals accept the job?
(Witness examined the document.)

THE WITNESS: Yes, they did.
BY MS. FAUL:
Q Did each of those individuals accept a permanent
replacement job?
A They did. Yes.
Q And do you recall the last day that you received any of
these documents returned to you?
A I know that the last person -- I don't it. It was -- you

know, whenever it was issued, it was within a day or so that we
got them back. So whenever the last one was issued is when I

got it back. I don't know the exact last day. I think it was

-- let me just take -- can I just look at something?
Q Sure.
A Thanks.

(Witness examined the document.)
THE WITNESS: It was -- I believe it was the 19th of
December. The last day that we got this one -- these back.
MS. FAUL: Okay.
MS. LEAF: Sorry, did she say the date?
MS. FAUL: She did.
MS. LEAF: What was it?

MS. FAUL: Her response was "I believe it was December

19th."
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BY MS. FAUL:
Q I'm going to ask you to look at some documents, some other
documents. They have been marked into evidence --
MS. FAUL: If I could just take one moment?
JUDGE ESPOSITO: Sure. Let's go off the record.
(Whereupon, a brief recess was taken.)
JUDGE ESPOSITO: Back on the record.
DIRECT EXAMINATION (continued)
BY MS. FAUL:
Q Ms. Edelstein, do you know if there were any other
employees that were hired after December 19th?
A Yes, there was. There was one -- there was one gentleman

that was hired who was hired without authorization from

management but by one of the managers. And he was brought in

and he worked and then we -- he -- then he worked for like a
week.
Q Okay. When you say "Without authorization from

management , " what did that mean?

A Tt means that after the -- after the waiters went out on
strike, we knew that 